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MEMORANDUM IN SUPPORT OF MOTION TO DISQUALIFY JUDGE REDDEN FROM PRESIDING OVER THIS ACTION


Summary of Argument

For many years, a loose alliance of salmon advocates in the form of environmental groups, Native American Tribes, and fish and wildlife agencies of certain Northwest States (hereafter, the Alliance
) has been waging a campaign to extract funding from, operational changes to, and even outright removal of the dams along the Columbia and Snake Rivers through claims under the Endangered Species Act.  From the perspective of the Irrigators, their primary weapon is government-funded junk science, commencing with the listing of salmon “species” at no genuine risk of extinction,
 and extending to unsupportable theories about imagined impacts of the dams.  (See generally Buchal Aff. ¶¶ 3-7.)   By channeling this junk science through specious interpretations of the Endangered Species Act, under which the dams are arbitrarily assigned the duty of offsetting salmon mortality throughout the Pacific Northwest and elsewhere, the Alliance has substantially increased Pacific Northwest electric power rates, severely impaired water rights throughout the Pacific Northwest, and contributed to the highest unemployment rates in the Nation.  (Id. ¶8.)  

Plaintiffs Columbia Snake Irrigators Association and Eastern Oregon Irrigators Association (hereafter, the Irrigators) seek by this action to force NOAA Fisheries to obey the law and eschew junk science, through a challenge to its December 21, 2000 biological opinion on dam operations.  The Irrigators have regrettably come to the conclusion, for reasons outlined at length below, that they cannot obtain a fair hearing of their claims in this action before Judge Redden, both because the Judge’s conduct with respect to this case and a related case constitutes circumstances under which “his impartiality might reasonably be questioned” within the meaning of 28 U.S.C. § 455(a), and because the Judge has “a personal bias and prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding” within the meaning of 28 U.S.C. §§ 144 & 455(b)(1).   As set forth below, Judge Redden is determined to shut down the Irrigators’ challenge to the 2000 biological opinion (hereafter “2000BiOp”) regardless of its merits.

In a case challenging the same biological opinion, National Wildlife Federation v. National Marine Fisheries Service, No. 01-640-RE (hereafter NWF), Judge Redden has provided limited review of one claim against the 200BiOp, and then has proceeded to violate all fundamental axioms governing judicial review of agency action.  He is imposing extra-statutory procedures upon the federal defendants that grant special rights for parties purporting to represent the interests of salmon.  He is requiring the federal defendants to create a secret record of their administrative consideration that he intends to shield from future judicial review.  He has repeatedly reviewed predecisional documents and nonfinal decisions of the federal defendants.  And both independently, and together with the assistance of the Alliance, he is gathering evidence of dubious provenance far beyond the administrative record to prepare himself for subsequent proceedings against the federal defendants that he is inalterably and personally determined to pursue.  By all appearance, he has assumed the mantle of a salmon advocate in a quest that, in his own words, may extend to ordering Congress to appropriate funds to rip out dams upon which the Irrigators and the economy of the Pacific Northwest depend.

In response to the filing of this action by the Irrigators, Judge Redden has, without notice to the Irrigators or any opportunity to respond, already determined that their arguments cannot be permitted to derail the federal defendants from proceeding down a “track” of his design to refashion the 200BiOp to require much greater salmon spending(or perhaps even dam removal.   All these facts and circumstances confirm that Judge Redden will not give plaintiff’s claims a hearing at all, much less a fair hearing.  Accordingly, this Court’s Notice of Case Reassignment of October 8, 2003, reassigning this action to Judge Redden, should be vacated, and the case returned to the Judge initially randomly assigned to hear it.

FACTUAL AND PROCEDURAL BACKGROUND

A.
The Subject Matter Of Plaintiffs’ Action:  The Application Of § 7 Of The Endangered Species Act To Operation Of The Columbia And Snake River Dams.


On September 30, 2003, following sixty-days notice to defendants, plaintiffs filed this action challenging the conduct of the Secretary of Commerce, acting through NOAA Fisheries, with regard to his application of § 7 of the Endangered Species Act (ESA), 16 U.S.C. § 1536, to Federally-owned and operated water projects along the Columbia and Snake Rivers.  Section 7(a)(2) of the ESA, 16 U.S.C. § 1536(a)(2), requires that each federal agency shall “insure that any action authorized, funded or carried out by such agency . . . is not likely to jeopardize the continued existence of any endangered species or threatened species . . .”.  Section 7(b) of the ESA provides that the Secretary shall issue a “biological opinion” concerning the proposed agency action, and in the event “jeopardy” is found, the Secretary “shall suggest those reasonable and prudent alternatives [to agency action] which he believes would not violate subsection (a)(2) of this section . . .”.  16 U.S.C. § 1536(b)(3)(A).


Federal regulations govern the Secretary’s exercise of discretion as to how to evaluate the effects of agency action.  Under the regulations, “[j]eopardize the continued existence of means to engage in an action that reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed species in the wild by reducing the reproduction, numbers, or distribution of the species”.  50 C.F.R. § 402.02.  The regulations also specify quite precisely the focal point of the Secretary’s analysis:

“Effects of the action refers to the direct and indirect effects of an action on the species or critical habitat, together with the effects of other activities that are interrelated or interdependent with that action, that will be added to the environmental baseline.  The environmental baseline includes the past and present impacts of all Federal, State, or private actions and other human activities in the action area . . .”  50 C.F.R. § 402.02.

Under the regulations, the Columbia and Snake River Dams and their past and continuing impacts are part of the “environmental baseline”, and § 7 is concerned only with discretionary dam operations that add or subtract impacts to that environmental baseline.  Thus the dam operators sought and obtained 2000BiOp from the Secretary concerning their operational plans for the dams.

As explained at length in their complaint, the Irrigators challenged this 2000BiOp because the Secretary essentially ignored the federal regulations in favor of an ad hoc approach to jeopardy (Complaint ¶ 18), which failed entirely to identify the “effects of the action” (id. ¶¶ 20-24), found that operational plans acknowledged to increase salmon survival “jeopardized” the salmon (id. ¶¶ 26, 29), and found, in substance, that because the salmon were endangered or threatened, even beneficial changes jeopardized them (id. ¶¶ 27-28).  The Secretary even assigned to the “effects of agency action” the adverse impacts of future ongoing salmon harvest (id. ¶ 30) and essentially demanded that dam operators offset all other causes of salmon mortality, becoming single-handedly responsible for recovering salmon in the Pacific Northwest (id. ¶ 31).   In so doing, the Secretary adopted peculiar and anti-scientific approaches to risk assessment to find serious risk notwithstanding the largest salmon runs ever counted (id. ¶¶ 33-39).

Building upon his erroneous conclusion that the program to improve salmon survival jeopardized the continued existence of the salmon, the Secretary crafted a so-called “reasonable and prudent alternative” that involved “mitigation” programs to improve salmon survival by means other than operational plans for dam operations.   (See id. ¶ 5(c) & n.1.)  In substance, he crafted a recovery plan to be funded by dam interests, ignoring entirely his statutory obligation to conduct balanced recovery planning under § 4(f) of the ESA, 16 U.S.C. §1533(f).

B.
The Related National Wildlife Federation Case, No. 01-640-RE, And The Remand Of The 2000BiOp. 

On May 1, 2001, a coalition of environmental and fishing groups had previously challenged the same 2000BiOp challenged by the Irrigators.  Eventually, the States of Oregon, Washington, Idaho and Montana, along with representatives of several Northwest Indian Tribes and other interests intervened or achieved amicus status.  The case was initially assigned to Judge Jelderks, reassigned upon motion of the federal defendants to Judge King, and eventually, on February 19, 2003, was reassigned sua sponte to Judge Redden.

The NWF plaintiffs challenged the 200BiOp on two principal grounds.  First, they argued that the Secretary’s conclusion that his “reasonable and prudent alternative” did not jeopardize the continued existence of the salmon was erroneous because he relied upon federal, state and local “mitigation” actions that were not reasonably certain to occur.  Second, the NWF parties made a number of what came to be known as “science” arguments in which they asserted that the 2000BiOp understated risks to the species.

In response to cross-motions for summary judgment, Judge Redden declared the case would be “bifurcated”, and the court would “hear argument only on the first issue presented, i.e., whether the 2000BiOp relied upon improper factors in reaching its no-jeopardy conclusion”.  (5/7/03 Opinion at 2 n.1.)
  He thereafter issued an opinion finding that “NOAA improperly relied upon range-wide off-site federal mitigation actions that have not undergone section 7 consultation and non-federal mitigation actions that are not reasonably certain to occur . . .”.  (Id. at 19.)  All other challenges to the 2000BiOp were “denied as moot”.  (Id. at 25.)  By analogy, the Judge’s decision found additional “damages” to be paid by the dam operators without addressing the scope or even existence of “liability”.
  Thus the Judge determined to remand the decision back to the Secretary, soliciting a round of briefing concerning the question whether the 2000BiOp should be vacated or left in place while the Secretary addressed the deficiencies singled out by the Judge.  

The Irrigators were concerned by the nature of the Judge’s opinion, and were even more concerned to read press accounts reporting that the Court had declared it was afflicted with a recurring “nightmare” that it would be presiding over salmon litigation “while someone’s catching the last one”.
  The Irrigators initially held the view, based upon the Court’s decision and remarks, that none of the existing parties to the NWF case had brought the true facts concerning Northwest salmon, the impact thereon of dams, and the nature of the 2000BiOp to the attention of the Court.
  

At this point, the Irrigators sought leave to file a memorandum amicus curiae, to advise the Judge that, in fact, salmon were not at any appreciable risk of extinction, and that other serious flaws in the 2000BiOp ought to be addressed rather than focusing the remand on a question that was, or should be, inherently moot.  (Because dam operations do not jeopardize the continued existence of salmon, or at the least the 2000BiOp grossly overstates risks caused by dam operations, the question of the adequacy of a “reasonable and prudent alternative” should not arise.)  On June 12, 2003, Judge Redden denied without explanation plaintiffs’ motion for leave to file the memorandum amicus curiae.  (6/12/03 Minute Order.)

Thereafter, Judge Redden issued an opinion concluding 

“. . . that it is inappropriate and unnecessary to vacate or set aside the 2000BiOp in its entirety while the parties address the deficiencies in the 2000BiOp on remand.  The Court has found serious flaws in the 2000BiOp that need to be addressed and remedied in the immediate future.  The court, however, has not yet ruled on the issue of the science supporting the 2000BiOp.  In the absence of any showing by plaintiffs that an injunction will, at this stage in the proceedings, somehow enhance the survivability or recovery of the affected salmon, the balance of equities favors allowing the 2000BiOp to remain in place during the remand period.”  (7/1/03 Opinion at 3.)

Judge Redden further declared that

“. . . the court intends to retain jurisdiction over this case during remand.  The court ‘will not entertain ‘motions’ by the parties or their amici [sic] relative to the issues raised by the remand.  However, a supplemental order will follow setting a date and agenda for a conference at which the court and the parties will discuss the court’s parameters for and timing of the parties’ activities and periodic reports on remand, and the court will entertain suggestions that will facilitate progress in reaching a satisfactory outcome to the work that needs to be done on remand by NOAA, the action agencies, other affected federal agencies, the states and the tribes.” (Id. at 4.)

Two days later, Judge Redden issued a Supplemental Order establishing quarterly progress reports for NOAA Fisheries:

“The first such report will be due on October 1, 2003.  It shall contain a comprehensive and cumulative assessment of the government’s progress regarding both the § 7 consultations for the federal mitigation actions and its efforts to ensure that non-federal mitigation actions will be reasonably certain to occur.  The court notes that the 2000 Biological Opinion provides for a ‘2003 Annual Progress Report’ that requires a ‘failure report’ if ‘key actions’ required in the RPA are insufficiently implemented.  The consequences of insufficient implementation include hydropower mitigation actions, up to and including the breaching of Snake River dams. . . .  
“The second report is due January 1, 2004, and shall again contain a comprehensive and cumulative assessment of the progress being made.  If meaningful and specific progress has not been made, the second report must identify specific plans for hydropower mitigation actions available to the government, up to and including those referred to in the aforementioned section of the 2000 Biological Opinion.”  (7/3/03 Order at 2, 3; citations omitted, emphasis added.)  


Once the Court had determined that the 2000BiOp was to remain in place notwithstanding the limited remand, the Irrigators on July 15, 2003, gave notice of their intention to bring a citizen suit under the ESA to challenge the 2000BiOp as outlined above.  From their perspective, insofar as the federal defendants were under a direction to correct the 2000BiOp, they should correct the serious and fundamental errors, and not simply engraft more salmon spending upon a fatally-flawed document.  In any event, the Irrigators believe they are entitled to have their claims adjudicated before they are forced to bear additional costs they believe are wholly unwarranted.


On July 21, 2003, Judge Redden held a “status conference” and suggested that a “steering committee” be created of “counsel designated to represent the parties”.  Judge Redden also suggested that the committee consist of specified counsel.  (7/21/03 Minute Order.)  Thereafter, a meeting of the Steering Committee was held on September 5, 2003, after which the Court issued an order setting a second meeting for September 22, 2003 with Judge Malcolm Marsh, which meeting was subsequently cancelled upon the basis of a letter from the NWF plaintiffs; and the next meeting was set for October 17, 2003.


On October 8, 2003, Judge Redden circulated an agenda for the October 17, 2003 Steering Committee meeting to its members.  (Buchal Aff. ¶ 11 & Ex. 2.)  This agenda reflected discussions of related lawsuits that had been threatened by the NWF plaintiffs, more possible involvement of Judge Marsh,
 a newspaper article concerning “rehabilitation of the Lower Columbia marshes and side channels, etc.”, and the entry:  “New Lawsuit:  Columbia River Irrigators Association and Eastern Oregon Irrigators Association v. NOAA, CV 03-1341-RE”.  (Id.)  Neither the Irrigators nor their counsel received notice that plaintiffs’ lawsuit was to become the subject of discussion in the NWF case at the October 17th meeting.


A transcript of the October 17th Steering Committee meeting contains no reference to any discussion of this action, but numerous participants have confirmed that the case was discussed, and it appears that Judge Redden encouraged the U.S. Department of Justice to file a motion staying this action.  (Buchal Aff. ¶¶ 12-13.
)   In the wake of the October 17th meeting, counsel for the Irrigators learned of the ex parte communications concerning this action, and discussed the matter with the Justice Department attorney.  (Id. ¶ 14.)  The Justice Department sought to persuade the Irrigators that their concerns about the 2000BiOp might be addressed during the remand process without need of litigation,
 and argued that because the Judge would certainly grant the stay motion he had apparently solicited, the Irrigators’ best hope of having any influence in the remand process was to attempt, by stipulation, to secure a seat on the Steering Committee.  (Id.)  Accordingly, the Justice Department attempted to round up support among the NWF parties for such a stipulation.  (Id.)


In the meantime, notwithstanding Judge Redden’s July 1st order stating that no motions would be considered during remand, during the October 17th meeting, the NWF plaintiffs complained that the Status Report filed by defendants reflected an inaccurate view of the “action area” 
 subject to the § 7 consultations.  (10/17/03 Tr. 12‑14
.)  Judge Redden then declared:  “I think we ought to have briefing and we ought to have oral argument and a decision on this.  This is really important.” (10/17/03 Tr. 24-25), and subsequently issued a Minute order establishing a briefing schedule.  In a written opinion issued December 17, 2003, Judge Redden denied the NWF plaintiffs’ request for relief.  While Judge Redden did not grant further relief concerning the 2000BiOp, his willingness if not eagerness to entertain such extraordinary requests for relief stands in striking contrast to his refusal to allow any consideration of analogous legal issues that the Irrigators seek to present at the very next meeting.

C.
Judge Redden’s Response To The Stipulation And Motion To Consolidate Cases:  The January 16th Steering Committee Meeting.


After considerable delay, the Justice Department ultimately produced, and the Irrigators executed, a stipulation for the NWF case based, among other things, upon the Irrigators’ concern that “the work of the Parties to the NWF litigation upon remand may implicate the issues raised in their suit without their participation”.  (1/12/04 Stip. at 1)  Under the Stipulation, the Irrigators’ claims would be stayed until June 2, 2004 (then believed to be the end of the remand process), “or such earlier time as the Court determines to permit briefing on any of the NWF plaintiffs' claims not presently before the Court to go forward”, provided that the Irrigators’ action would be consolidated with the NWF action.  (Id. at 1-2.)  Counsel for the Irrigators would also be appointed to the Steering Committee.(Id.)  At the same time, the Justice Department and the Irrigators filed a Joint Motion to Consolidate the two actions.


At the January 16th Steering Committee, Judge Redden announced his intention to execute the stipulation and grant the motion to consolidate (1/16/04 Tr. 5
), until counsel for the NWF plaintiffs objected that he was “interested in having [counsel for the Irrigators] limited so he isn’t creating more briefing in my case . . .” (id. at 7).  Thereafter, when counsel for the Irrigators objected to further delay in the NWF lawsuit to facilitate the extraordinary rights to be afforded to Alliance scientists (see id. at 47; see generally Point I(A) infra)), Judge Redden stated “if we’re going to consolidate lawsuits, then it’s going to cause a delay in this lawsuit, why, I’ll reconsider my agreement to sign the stipulation” (id.).   

Thereafter, the Judge declared:  “I think the Government has got a good idea but I’m not too sure what it’s going to do to our process.  There’s nothing much that’s going to interfere with it.  From what you have said you want to start the whole lawsuit over again . . .”. (Id. at 54-55; emphasis added.)  After counsel for the Irrigators explained the Irrigators’ position, explaining, in substance, that a proper implementation of § 7 would moot the entire remand process, the Judge declared:  “at this late juncture to jump in here with the theories that you’re espousing just wouldn’t work”, but allowed as how the Irrigators might be able to attack a new biological opinion that might eventually emerge from the remand process.  (Id. at 58-59.)  

When counsel for the NWF plaintiffs reiterated his objection to consolidation of the cases, the Judge declared:  “Well, I withdraw my agreement to sign all those documents, but I’ll let you see if there is something[(]otherwise[,] why the lawsuit has[] been filed, [gesturing toward the Justice Department] handle it.”  (Id. at 62 (“hasn’t” in transcript); Buchal Aff. 16)  The Irrigators interpret the Judge’s remarks to mean that the Justice Department should file a motion for a stay as previously discussed, and after the Steering Committee meeting, counsel for the Justice Department reiterated his opinion that the Judge would certainly grant any motion to stay this action filed by the federal defendants.  (Buchal Aff. ¶ 16.)

Thus, at present, the Irrigators have a pending challenge to the 200BiOp, and no apparent way to get their arguments heard until months from now, when their entire suit will be rendered moot even if the Federal defendants ignore their positions entirely.  (Buchal Aff. ¶ 17.)   Worse still, for reasons set out at length below, it is apparent to the Irrigators that their positions cannot possibly get a fair hearing before Judge Redden, insofar as he is engaged in an ongoing, extraordinary and extralegal effort to shape the new biological opinion in a fashion utterly at odds with his judicial responsibilities and the Irrigators’ positions.  

Argument

I.
JUDGE REDDEN HAS ABANDONED THE JUDICIAL ROLE IN FAVOR OF THE ROLE OF FISH ADVOCATE.

A.
Judge Redden Is Establishing Multiple Procedures Not Provided By Statute To Influence Defendants’ Administration Of The Endangered Species Act.

A fundamental axiom of administrative law, repeatedly articulated by the Supreme Court, is that the Administrative Procedure Act

“. . . established the maximum procedural requirements which Congress was willing to have the courts impose upon agencies in conducting rulemaking procedures.  Agencies are free to grant additional procedural rights in the exercise of their discretion, but reviewing courts are not generally free to impose them if the agencies have not chosen to grant them. . . .  Even apart from the Administrative Procedure Act this Court has for more than four decades emphasized that the formulation of procedures was basically to be left within the discretion of agencies to which Congress had confided the responsibility for substantive judgments.”  Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 524 (1978); see generally id. at 543-549. 

The Vermont Yankee court emphasized that reviewing courts “should not stray beyond the judicial province to explore the procedural format or to impose upon the agency its own notion of which procedures are `best’ or most likely to further some vague, undefined public good.”  Id. at 549.


Regrettably, that is precisely what Judge Redden has done in the NWF case.
    In this case, and the NWF case, Congress confided responsibility to the Secretary for interagency consultations under procedures that afford no statutory right of participation by any third parties.  As the Justice Department advised Judge Redden, the “ESA, in terms of their biological opinion, doesn’t require any public process whatsoever.  It just calls for the Action Agency to go and get the opinion of the consulting agency, NMFS, or Fish and Wildlife, and get their opinion.”  (10/17/03 Tr. 49; see generally 16 U.S.C. § 1536.
).  Accordingly, the available remedies in the event of error in the 2000BiOp were those provided in the APA:  to “compel agency action unlawfully withheld or unreasonably delayed” (5 U.S.C. § 706(1)),
 or to “hold unlawful and set aside agency action, findings and conclusions . . .” (5 U.S.C. § 706(2)).

Instead of setting aside the 2000BiOp, Judge Redden has invented a complex and remarkably burdensome process that appears, for all intents and purposes, to be engineered to permit the Judge to micromanage revisions to the 2000BiOp to advance Alliance interests.  First, the July 3rd remand Order requires very extensive “quarterly status reports”, and demands that the federal defendants bring the “2003 Annual Progress Report” for judicial review without any formal claim being filed.  (7/23/03 Order at 2.)  The Order repeatedly demands that the federal defendants identify “hydropower mitigation options should the habitat and hatchery options falter” (id. at 3), essentially placing Judge Redden in a position to impose what appears to be his preferred “reasonable and prudent alternative”.

 The final paragraph of the July 3rd order requires the federal defendants to “identify all mitigation actions, including hydropower, hatchery and habitat actions, that will be undertaken to ensure . . . compliance [with the ESA]”.  (Id.)  By the third report, due April 1, 2004, Judge Redden expected that federal defendants might or might not under a judicially-invented obligation to “provide a specific timetable for implementation of the planned hydropower mitigation options . . .”.  (Id.)  Judge Redden’s extra-statutory demands bind the federal defendants to proceed in a fashion precisely contrary to the position articulated in this action by the Irrigators, for if the federal defendants were to adopt the legal and factual positions of the Irrigators, no “off-site” mitigation would be required at all under the ESA, and Regional salmon planning would proceed in an orderly way through the fish and wildlife provisions of the Pacific Northwest Electric Power Planning and Conservation Act, 16 U.S.C. § 839b(h).  In some fundamental way, Judge Redden has created his own interstate, inter-Tribal agency to overpower and usurp the authorities selected by Congress to administer the ESA.

Not content to enforce extra-statutory procedures upon the federal defendants to create a particular outcome, by Order of July 21st, Judge Redden 

“suggested that a steering committee be created, consisting of counsel designated to represent the [NWF] parties.  All parties approved.[
]  The purpose of the committee is to assure that the parties ‘remain on the track’ with the supplemental order [of July 3rd].”  (7/21/03 Order at 1.)  

The notion of an ongoing committee to “steer” federal decisionmaking down a predetermined “track” is, of course, anathema to the fundamental principles of administrative law outlined above.  The rails of that track run right over the positions of the Irrigators, and the train is running away with the discretionary authority of the Secretary. 

Finally, Judge Redden has repeatedly told the Justice Department that it must provide specific opportunities for involvement in Federal decisionmaking for special interests(the Northwest States and Tribal fishery agencies seeking funding from dam operators.  See, e.g., 10/17/03 Tr. 55 (“I think it’s an obvious thing that we have got to do, and we do it unless there’s a law against it.  We just have to do it.”).  In response to objections from the federal defendants about the burdensomeness and delay of such a process, Judge Redden declared:  “Well, I’ve indicated before that we may have to make time.”  (1/16/04 Tr. 20.)

It is apparent that the State and Tribal Fishery Interests seek far more than the opportunity to comment on the federal defendants’ predecisional positions(and even that limited right is not provided by statute.  (See, e.g., 1/16/04 Tr. 21, 25.)  Specifically, despite their lack of relevant knowledge (see, e.g., id. at 23 (“we just don’t understand”)), the State and Tribal fish interests seek to influence NOAA Fisheries’ professional judgments concerning the interpretation of scientific data concerning the risk faced by the relevant salmon runs (id. (“we’re very confident we all agree on what the data are . . . but our concern, of course, is how you interpret that.  We can all draw different lines through the same data set and come up with some pretty different interpretations . . .”).)  

This is, as one State fishery agency participant pointed out, “some of the most key information in the Biological Opinion”.  (Id. at 24.)  Providing special rights to Alliance interests on the question of risk is particularly egregious in light of their long history of grossly exaggerating risk caused by dams and asserting incredible benefits from dam removal(a history of which the Judge is apparently well aware and approves.  (See generally Buchal Aff. ¶ 3; 5/7/03 Opinion at 4 (lauding effects of prior judicially-enforced “cooperation”).)  By all appearances, the Judge is acting to facilitate the manipulation of the federal scientific process by the States and Tribes.

Yet it has long been established that in the course of judicial review of agency action involving difficult scientific decisions, federal judges “must generally be at their most deferential”.  Baltimore Gas & Elec. v. NRDC, 462 U.S. 87, 103 (1983).  In particular, “an agency must have discretion to rely upon the reasonable opinions of its own qualified experts even if, as an original matter, a court might find contrary views more persuasive”.  Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 378 (1989).  

Judge Redden explained his reasoning for creating special rights for the States and Tribes as follows:

“. . . you might change minds both ways of the scientists, or they might agree on something and they might say yeah, you’re right, or they might not.  And I expect there will be a little of both, and perhaps more might not, but that’s why we’re going to have expert witnesses at the ultimate hearing on this matter to delve into the science.”  (1/16/04 Tr. 30-31; emphasis added.)

By these comments, Judge Redden has signaled that to the extent NOAA Fisheries scientists do not agree with the Alliance positions, he plans future proceedings in which he will resolve the scientific disputes.  And in the course of discussing his July 3rd order on the “consequences of insufficient implementation” of the RPA, the Judge declared:

“It’s going to be not only for the Court to decide in the first instance if whether the plan is okay and we go with it, or if I decide that the plan isn’t okay and we have to go with the hydropower thing, then we get into a deep and lengthy study about the pros and cons [of dam breaching], and the Court will determine whether these are the goodest and the baddest and whether it can be done.”

Quite apart from the improper moral overtones, the Judge has announced a view of his role that is utterly at odds with his proper role in reviewing agency action.  It is axiomatic that the “scope of review under the ‘arbitrary and capricious standard is narrow and a court is not to substitute its judgment for that of the agency’.  Motor Vehicle Mfg. Ass’n v. State Farm Mut. Ins. Co., 463 U.S. 29, 43 (1983).

Any remote inference that such the Judge’s resolution might be impartial as between competing scientific positions was destroyed when the only non-Alliance parties (other than the federal defendants) suggested that they might like to have their scientists participate in the extra-statutory process.   (1/16/04 Tr. 40-41.)  When counsel for the NWF plaintiffs objected, the Judge summarily declared:  “When I went into this I(it was for the tribes and states and I think it should be limited to that.  You may in your discussion decide to let their scientists attend but not participate.” (Id. at 43.)   And as to potential participation by any expert hired by the Irrigators after the entire process was over, the Judge remarked:  “He’d have to come into the lawsuit to the extent to agree with all the stipulations of it, their positions, and all that stuff.”  (Id. at 60.)

From the Irrigators’ perspective, the Judge is granting procedural relief on “science” claims he dismissed as moot, as to which no relief is available as a matter of law insofar as NOAA Fisheries plainly has discretion to rely upon its own qualified experts, and, as developed more fully below, he is taking this extraordinary action in service of an extra-judicial agenda.  

B.
Judge Redden Is Creating A Secret Administrative Record That Will Frustrate Future Judicial Review.

Another fundamental axiom of judicial review of agency action is that review must proceed upon “the whole record”, 5 U.S.C. § 706, which includes everything before the agency pertaining to the merits of the decision, Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971); Thompson v. U.S. Department of Labor, 885 F.3d 551, 555-56 (9th Cir. 1989).  As the D.C. Circuit has explained, “the possibility that there is one administrative record for the public and this court and another for the [agency] and those ‘in the know’ is intolerable.”  HBO v. FCC, 567 F.2d 9, 54 (D.C. Cir.), cert. denied, 434 U.S. 829 (1977).  

“As a practical matter, Overton Park’s mandate means that the public record must reflect what representations were made to an agency so that relevant information supporting or refuting those representations may be brought to the attention of the reviewing courts by persons participating in agency proceedings.  This course is obviously foreclosed if communications are made to the agency in secret and the agency itself does not disclose the information presented.  Moreover, where, as here, an agency justifies its actions by reference only to information in the public file while failing to disclose the substance of other relevant information that has been presented to it, a reviewing court cannot presume that the agency has acted properly, but must treat the agency’s justifications as a fictional account of the actual decisionmaking process and must perforce find its actions arbitrary.”  Id. at 54-55; emphasis added.

Yet Judge Redden has insisted that the records of the judicially-required consultations between the Federal defendants in the NWF case and State and Tribal interests be kept secret by a confidentiality agreement pursuant to which no party may utilize any of the information in the secret proceedings in future litigation.  (1/16/04 Tr. 41-42, 44-46.)  At the Judge’s direction, the Federal defendants propose to commence a collaborative process to reshape the 2000BiOp under the condition that “the contents of these discussions would not be admissible in any judicial proceeding . . .”.  (Buchal Aff. Ex. 6, at 2.)  Thus even if the Alliance interests were to permit attendance by non-Alliance scientists(and they do not propose to do so
 (the non-Alliance scientists would be barred from testifying concerning the core of the administrative record on the most 

hotly-disputed issues in the case.


It is apparent that the reason the State and Tribal agencies wish to secure greater involvement in the remand process is that they wish to shape the outcome on the very question the Irrigators challenge in this action:  whether the dams jeopardize the continued existence of listed salmon.  (See, e.g., 10/17/03 Tr. 58-59 (Oregon states “we were also concerned by the assurances to Judge Redden at the last Steering Committee meeting that project number one would be fixing the BiOp rather than reanalyzing jeopardy”); see also 1/16/04 Tr. 21, 25.)  Judge Redden has made it clear that he requires a confidentiality to facilitate the extra-legal influence he seeks to permit, “otherwise you can’t have this sort of disclosure to each other in trying to change somebody’s mind”.  (Id. at 44.)  In substance, Judge Redden and the Alliance seek to ensure that recent improvements in salmon runs are not permitted to engender reconsideration of the question whether dams jeopardize the continued existence of salmon.  (See infra pp. 22-23.) And after they succeed, no court will ever be able to review the true basis of the resulting product because the State and Tribal influence will be concealed by confidentiality.

C.
Judge Redden Is Entertaining Motions To Review Interlocutory Decisionmaking By NOAA Fisheries In Violation Of Well-Established Rules That Only Final Action Is Subject To Judicial Review.

It is axiomatic that judicial review is confined to review of “final agency action”.  5 U.S.C. § 704; see generally Abbott Laboratories v. Gardner, 387 U.S. 136 (1967) (discussing importance of finality requirement).  The ongoing micromanagement of the remand process outlined above constitutes continuing informal judicial review of nonfinal agency action.  For example, by requiring the “action area” briefing, the Judge permitted the NWF plaintiffs to challenge language in a Justice Department filing which was not agency action at all, much less “final agency action”.  Alliance interests have taken advantage of the forum provided by Judge Redden to raise numerous specific and detailed complaints about agency performance without any of the safeguards provided by administrative law.  E.g., 10/17/03 Tr. 10-11 (complaining about pace of habitat restoration in the Columbia River estuary); id. at 64 (complaining about “hydro system mitigation options”); id. at 72-82 (various legal issues concerning implementation of the jeopardy standard); 1/16/04 Tr. 13 (questioning data used for interlocutory findings letter); id. at 80-81 (questioning possible changes in turbine efficiency).  And the Judge has signaled his willingness to intervene again to resolve such interlocutory disputes.  (E.g., 10/17/03 Tr. 82.)

On other occasions, the Judge has sua sponte inserted himself into ongoing federal decisionmaking to push Alliance views.  For example, during the January 16th Steering Committee meeting, the Judge has opined that among the issues that “concern me considerably in this case” is that the Federal Defendants were not making use of historical salmon abundance data to offset the effect of recent run improvements in assessing jeopardy.  (1/16/04 Tr. 8 (referring this as “a way to keep us in the yellow zone and out of the red zone” where a report on dam removal would be required by the Judge); see also id. at 64 (Judge reiterates concerns).)  The Irrigators, of course, believe that the arrival of the largest salmon runs ever counted (Buchal Aff. ¶ 7) must be taken into account in federal decisionmaking, and belie any claim that dam operations threatened to wipe out the fish.

At that meeting, the Judge also told the federal defendants that “it won’t work” to consider, in assessing jeopardy, the future adverse effects that are “reasonably certain to occur” 

“the standard of reasonably certain is more applicable to the mitigation in this case, in any event, than to harm, because we haven’t had the mitigation.  And yet we’ve had a long history of the harmful effects of the dam.  Now I know that’s got to be balanced.”  (1/16/04 Tr. 9.)

By all appearances, Judge Redden is utterly committed to the Alliance view that § 7 of the ESA requires dam operators to mitigate any and all future harm to salmon, whether or not caused by “agency action”, as well “balanc[ing]”as a “long history of the harmful effects of the dam” having nothing to do with the “agency action” under consideration, even before making any formal rulings on the questions.

This is a critical issue the Irrigators seek to litigate, yet Judge Redden’s peculiar advisory opinions to the federal defendants signal a powerful predisposition against the Irrigators’ position.  Prodded by counsel for the NWF plaintiffs, the Judge flatly declared:

“. . . you shouldn’t be changing anything about the population projections that you perform.  Because those are based upon the past . . . .  The other is what activities are going to happen in the future that will sort of add new insults to the system.  And I think those have to be cataloged with the same vigor and the same thoroughness that you are out collecting information about all the good things that are happening.  And we don’t see that happening. . . .  and we’re very concerned about that.”  (Id. at 15-16; emphasis added.)

No reasonable observer could conclude that Judge Redden, having pushed for months to have the federal defendants adopt particular positions in a forthcoming biological opinion in an extraordinary extra-judicial effort, would then fairly entertain the Irrigators’ claims that all his pushing has been in the wrong direction.  The Judge is also chilling the willingness of the federal defendants to make simple changes in dam operations that would not only benefit salmon, but also reduce the enormous drag upon the Region from ill-considered “mitigation measures”.  (See 1/16/04 Tr. 80-81 & Buchal Aff. ¶ 10).)  

The Irrigators are not the only ones that can see the handwriting on the wall.  Based on reports that he received of the NWF proceedings, the head of NOAA Fisheries has stated that, for all practical purposes, changing dam operations was “the Judge’s decision to make”.  (Buchal Aff. ¶ 10 & Ex. 1 at 3 (quote from news report).)  Reasonable observers can only conclude that that the Judge is on a mission to guide discretionary choices that by law are vested in the Secretary.

D.
Judge Redden Is Gathering And Considering Evidence Not Part Of The Administrative Record.


As noted above, judicial review of agency action is limited, in the absence of special circumstances, to review of the administrative record before the agency.  Yet Judge Redden is regularly soliciting and reviewing documents not part of any relevant administrative record.  Moreover, the Judge has announced his intention to educate himself on the scientific issues on an ongoing basis well in advance of even having a final agency action presented to him for review.  (1/16/04 Tr. 51 (“I wouldn’t be very helpful in the scientific debates.  Not yet.  I’m getting prepared.”))  To get prepared, the Judge is even surfing the Internet for information concerning dam breaching.  (10/17/03 Tr. 68 (suggests resulting information not particularly useful).)  While the Irrigators have no idea what information the Judge obtained, federal judges ought not to be relying upon surfing the Internet to educate themselves on hotly-contested issues.  As far as the Irrigators are concerned, the Internet is full of scientifically-unfounded propaganda promoting dam breaching.  (Buchal Aff. ¶ 4 (citing examples).)


In addition to his own research, Judge Redden is actively and repeatedly reviewing newspaper reports concerning salmon recovery and the progress of related controversies in the Attorney Steering Committee meetings. (10/17/03 agenda item; 10/17/03 Tr. 39; 1/16/04 Tr. 64.)  During the October 17th Steering Committee meeting, Judge Redden solicited input concerning other threatened litigation by the NWF plaintiffs concerning the management of Federal water projects in Idaho upstream of the Snake River Dams.  (10/17/03 Tr. 4.)  During Steering Committee meetings, a representative of the Northwest Power Planning Council (and former Tribal attorney) has repeatedly and extensively briefed the Judge concerning the Council’s “subbasin planning initiatives”.  (E.g., 10/17/03 Tr. 29-35)   Other submissions have included newspapers articles concerning the progress of related disputes (10/17/03 Tr. 6), habitat planning documents (id. at 35; 1/16/04 Tr. 78); documents concerning hatchery operations (10/17/03 Tr. 86, 88); draft scientific papers and technical memoranda (1/16/04 Tr. 17) and briefs in other salmon cases (id. at 35).  Other than the status reports of the federal defendants that are filed with the Court and appear on the docket sheet, there does not appear to be any public record of all the documents the Judge is reviewing and considering.  (Buchal Aff. ¶ 19.)

There is no doubt that the Judge is reviewing and considering the materials he receives.  (E.g., 10/17/03 Tr. 86 (“. . . I read that, and it is still my thought that I would appreciate continued information about what they are doing.”), 87 (“I think all of those issues will come up one way or another . . .”).)  Judge Redden has even provided newspaper articles to the NWF parties for comment (10/17/03 Tr. 91-92), and reported his reactions to other news articles (e.g., 1/16/04 Tr. 64 (speculating that proceedings for a temporary restraining order might be required because insufficient rainfall might produce insufficient river flows)).

Federal judges are not supposed to leave the courtroom and create a salon where favored special interests can provide presentations to prejudice the Judge(on the very issues the Irrigators have raised in their complaint.  During the October 17th Steering Committee meeting, counsel for the State of Idaho warned that issues arising during the Steering Committee discussions should be proceeding “administratively through comments in the remand process itself and really should not be part of these discussions”
 and stated that “we, frankly, run the risk of tainting the Court with this information or knowledge that may or may not be precisely accurate . . .”.  (10/17/03 Tr. 46.)  That “taint” is but one of many factors making it imperative to disqualify Judge Redden from presiding over this action.

 What is especially egregious about the process is that many participants have truly bizarre views concerning salmon and their circumstances, to which they continually expose the Judge.  (E.g., 10/17/03 Tr. 21 (“saying that the hydro system’s effects disappear once a fish gets past all the dams doesn’t square with anyone’s notion about how a hydro system affects these species”); 24 (“The hydro system certainly has an effect on salmon that were in Alaska in some remote way.  It certainly has an effect on the salmon in Northern California.).)

E.
Judge Redden’s Self-Acknowledged Purpose And Goals Extend Far Beyond Judicial Review Of Agency Action.


Judge Redden has repeatedly expressed concern that “there doesn’t seem to be sufficient money” for NOAA Fisheries’ implementation of the ESA.  (1/16/04 Tr. 64; see also id. at 66 (“What about the money?”), 10-11.)  After receiving an informal report from a nonparty environmental group, Save Our Salmon, concerning salmon funding (id. at 67-68), and argument by counsel for the NWF plaintiffs, Judge Redden remarked:

“Yeah, it is and has been a concern of mine all along, and I’m a little upset because, you know, we had the President of the United States come out here and say we’re not going to remove any dams, we’re going to solve this problem but see you later.  Senator Smith said some harsh things about me too.  I talked to him about that.  (Laughter)  

“But you know, I do think it’s serious.  I mean, they’re going to end up with(possibly with a finding they have already said won’t fly and where do we all go from there.

“So I don’t know how to do it.  I don’t think it’s(I have not noticed that they pay very much attention to correspondence from Federal judges.” (Id. at 70.)


Following this exchange, the Judge went so far as to advise the parties that the very reason he had included a demand that the federal defendants report on “hydropower mitigation” options up to and including breaching dams was to pry loose additional federal spending for the Alliance interests:  “. . . the reason I put it in there is I thought it would be an impetus for the Government to provide the money to let you do the job right . . .”  (1/16/04 Tr. 75.)  The Judge also reiterated his concerns:  “What I would like convey, you know, to [the federal Office of Management and Budget], which is sort of ridiculous, my feelings on this because I don’t want to keep(just go fishing but they’ve(there’s a problem here.”  (Id. at 77.)  Ultimately, the Judge advised:  “. . . I am still determined to go all the way with this very expensive plan, which ain’t going to be near as expensive as the possible alternative.”  (Id. at 78.)

From the perspective of the Irrigators, the Judge’s remarks reflect deeply-held and strongly-felt personal concern by the Judge that the federal defendants must very significantly increase salmon spending, or breach dams.  They have no confidence, and no reasonable observer would conclude, that any presentation by the Irrigators concerning the facts and law of § 7 could have the any impact on the Judge’s personal determination to serve as the overseer of some vast salmon planning exercise.


Objective reviewers, including the General Accounting Office, have concluded that the Region has funneled billions of dollars down a black hole of salmon recovery efforts with no accountability (Buchal Aff. ¶ 9)(a state of affairs perfectly congruent with the Irrigators’ position that the facts do not remotely support the need for such “mitigation” at all.  Yet somehow, Judge Redden has acquired the Alliance world view that ever more spending or dam breaching is required, and he is continuously reinforcing that position through his improper conduct.

Over and over again, the Judge has expressed the view, in substance, that he and the Steering Committee are together engaged in a quest to save the salmon, in which all traditional constraints upon judicial review of agency action are simply irrelevant.  (E.g., 10/17/03 Tr. 35 (Court asks, with regard to Northwest Power Planning Council habitat planning efforts, “how can we best use all their work?”)).  While no prior biological opinion concerning dam operations has ever been held invalid by a final judgment of this Court,
 Judge Redden is proceeding as if he and this Court have been on a long march to secure a predetermined result.  See id. at 27 (“. . . we have got to get over a lot of hurdles we did not get over last time . . .”).  

The Judge himself has expressly recognized that his activities exceed the traditional courtroom role:  “We’re doing a lot through this committee that probably wouldn’t be done if we just stayed in the courtroom, but we’ve all got an awful lot to accomplish.”  (10/17/03 Tr. 50.)  Even the banter in the Steering Committee underscores the perfect congruence between the Judge’s views and the Alliance views; following extensive discussion of an interim report by the federal defendants, the following exchange occurred:

“THE COURT:  . . .  Do we want to give this report a grade?  No, let’s not.  (Laughter)

“[Counsel for the NWF plaintiffs:]  We’ve given it one, Your Honor.” (1/16/04 Tr. 78.)

Ultimately, the Judge appears to view his role as that of a salmon czar who will secure action up to and including federal legislation for dam removal.  As previously noted, after referring that he may “get into a deep and lengthy study about the pros and cons” of dam breaching, in which “the Court will determine whether these are the goodest and the baddest and whether it can be done”, the Judge remarked

“And I would submit that to the Congress, who would require them to appropriate the dough, to do what I(to do what a federal judge told me to do about some dams, and then the president will take a look at whatever legislation is on his or her desk.”  (10/17/03 Tr. 66-67)

Judge Redden’s role, however, is not to demand that Congress breach dams, but to render a legal opinion on whether particular agency action was arbitrary, capricious, and contrary to law.

II.
THE FOREGOING CIRCUMSTANCES MEET THE STATUTORY REQUIREMENTS FOR DISQUALIFICATION


Section 455(a) provides that “[a]ny justice, judge, or magistrate judge of the United States shall disqualify himself in any proceeding in which his impartiality might reasonably be questioned.”  28 U.S.C. § 455(a).  The purpose of § 455(a) is “to promote confidence in the judiciary by avoiding even the appearance of impropriety whenever possible”.  Liljeberg v. Health Service Corp., 486 U.S. 847, 860 (1988).  Moreover, “in light of the intent of the statute, disqualification should be granted where a judge would harbor any doubt concerning whether disqualification is appropriate”.  United States v. South Florida Water Management District, 290 F. Supp.2d 1356, 2003 U.S. Dist. LEXIS 16638, *8 (S.D. Fla. 2003).

Section 455(b)(1) provides that “[h]e shall also disqualify himself . . . [w]here he has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding”.  28 U.S.C. § 455(b)(1); see also 28 U.S.C. § 144 (providing for disqualification where party avers that “the judge before whom the matter is pending has a personal bias and prejudice either against him or in favor of any adverse party).  Simply put, § 455(a) covers circumstances that appear to create an appearance of partiality, and § 455(b) and § 144 covers situations in which actual partiality exists.  See Preston v. United States, 923 F.2d 731, 734 (9th Cir. 1991).

While the Irrigators have no evidence that Judge Redden has a personal bias against their persons,
 they are convinced to a moral certainty that he does have a deep-seated personal bias in favor of the Alliance interests and against the positions the Irrigators are taking.  And Judge Redden’s conduct in personally digging out facts concerning dam breaching, water flows on the Columbia and Snake Rivers and other matters not only gives him “personal knowledge of disputed evidentiary facts concerning this proceeding”,
 but also demonstrates his personal need to impose his personally-acquired views upon the federal government’s salmon management.  

It is well-established that “judicial rulings alone almost never constitute a valid basis for a bias or partiality motion”.  Liteky v. United States, 510 U.S. 540, 555 (1994) (distinguishing “surrounding comments or accompanying opinion”).   But Judge Redden’s informal expressions of opinion concerning this case have been made before any hearing in it has even been scheduled and before the parties have ever entered his courtroom.  His conduct is placing this case on the NWF agenda for his October 17, 2003 NWF steering committee meeting (Buchal Aff. Ex. 2), and his apparent encouragement of the United States Department of Justice to file a motion for a stay of this case at that meeting (id. ¶ 12) should not be considered judicial rulings within the meaning of Liteky.  Moreover, the conduct appears to violate Code of Judicial Conduct,
 which itself gives rise to an inference of some sort of partiality.   

While counsel for the Irrigators got wind of these developments and managed to attend the January 16th Steering Committee meeting, the Judge’s informal rejection of the Irrigators’ attempt to consolidate two cases challenging the same final action, even if a “judicial ruling”, was made under sufficiently peculiar circumstances as to constitute one of the rare judicial rulings supporting a disqualification motion.


As for the conduct during the NWF case supporting this motion, the Irrigators recognize that even 

“opinions formed by the judge on the basis of facts introduced or events occurring in the course of . . . prior proceedings . . . do not constitute a basis for a bias or partiality motion unless they display a deep-seated favoritism or antagonism that would make fair judgment impossible.”  Liteky, 510 U.S. at 555.   

The conduct outlined above, is so extreme as to display a deep-seated favoritism that makes fair judgment impossible.  Judge Redden has transgressed all fundamental bounds of administrative law so as to accord parties adverse to the Irrigators undue influence over federal proceedings that he will protect from future judicial review, with the undue influence back by an explicit threat concerning future proceedings should the federal defendants not capitulate to Alliance views.  

Moreover, the Judge is soliciting and obtaining factual and legal materials concerning disputed issues, as to which the Irrigators have no ability to respond, which bear upon the lawfulness of the very same final agency action challenged by the Irrigators.  (See Buchal Aff. ¶ 19.)  In Guenther v. Commissioner of Internal Revenue, 939 F.2d 758 (9th Cir. 1991), the court noted that due process rights were violated when triers of fact accept ex parte memoranda concerning disputed factual and legal issues, and required disqualification and a new trial.  

It is apparent to all concerned (see Buchal Aff. ¶ 14) that Judge Redden will not under any circumstances permit the Irrigators to go forward with their claims for the indefinite future.  And it is apparent to the Irrigators and should be apparent to any reasonable observer that when, months or even years from now when they are forced to file an entirely new lawsuit (see Buchal Aff. ¶ 17), Judge Redden will not give a fair hearing to their claims.   Indeed, insofar as the new biological opinion will be riddled with the expressions of Judge Redden’s will, the Irrigators would be asking him, in substance, to overturn his own decision.


The “extra-judicial source rule” is rooted in the policy that a “judge’s ordinary efforts at courtroom administration”, even including “expressions of impatience, dissatisfaction, annoyance and even anger, that are within the bounds of what imperfect men and women, even after having been confirmed as federal judges, sometimes display”, “remain immune” from efforts to disqualify the judge.  Liteky, 510 U.S. at 555‑56.  This motion is not premised on any such courtroom administration or courtroom conduct of Judge Redden, who displays none of those signs of imperfection.  Rather, it is premised upon his extraordinary conduct of moving far beyond the courtroom to accomplish his extra-judicial goals of promoting the Alliance vision of salmon recovery, a vision to which the Irrigators contend lacks any basis in law or scientific fact.  Accordingly, his ongoing efforts to micromanage remand proceedings ought to be viewed as themselves evidence of the fundamental partiality to which the Irrigators object. 


Finally, as in other cases, Judge Redden’s comments during the NWF proceedings themselves demonstrate extra-judicial sources of bias and prejudice.   In the South Florida Water Management District case, another federal judge presiding over a long-standing environmental dispute made the very sorts of comments Judge Redden repeatedly makes in his Steering Committee meetings.  He commented on the alleged inadequacy of legislative efforts concerning the Everglades and the involvement of Governor Bush (2003 U.S. Dist. LEXIS at *12-13), just as Judge Redden has commented on the alleged inadequacy of legislative salmon spending, and the involvement of President Bush and other politicians (1/16/04 Tr. at 70).  The Court noted that the Judge’s reference to extra-judicial developments of this nature made it “evident that extrajudicial sources may have influenced Judge Hoeveler or, at least, there is a reasonable appearance of such influence.”  South Florida 2003 U.S. Dist. LEXIS at *10.
  Looking at the Judge’s conduct as a whole, the reviewing judge in South Florida concluded that “an objective observer would reasonably doubt” whether the parties aligned with the legislative efforts concerning the Everglades “would be treated impartially”.  Id. at *13.


The Irrigators note that this Court has long been the forum for hotly-contested salmon disputes between and among the Alliance interests under the auspices of United States v. Oregon, No. 68-513-MA, all of whom have contended for years that the root of problems with the salmon resource are Columbia and Snake River Dams.   As the largest salmon runs ever counted now return to the Columbia and Snake Rivers for reasons even environmentalists acknowledge have essentially nothing to do with Government programs, and the Region staggers under the load of billions of dollars in levies for senseless salmon spending, the Irrigators believe that it is time for a judge without an ax to grind to examine the federal defendants’ administration of the ESA.  They know they cannot obtain a fair trial before Judge Redden.

Conclusion

For the foregoing reasons, this Court’s October 8, 2003 Notice of Case Reassignment should be set aside, and the case restored to the Judge initially selected by the Court’s random assignment system.  
DATED:  February 10, 2004.

MURPHY & BUCHAL LLP

____________________________

James L. Buchal, OSB #92161

Tel:  503-227-1011

Fax:  503-227-1034

jbuchal@mbllp.com
Attorney for CSRIA & EOIA

� While environmentalists, Tribes, and state fishery agencies are often at odds in other contexts, they are united in their desire to “blame the dams”.   


� The Irrigators and others have petitioned for delisting of all the relevant salmon stocks, and NOAA Fisheries “finds that these petitions present substantial scientific and commercial information indicating that the petitioned actions may be warranted for 14 of the [15] petitioned ESUs”.  67 Fed. Reg. 6215 (Feb. 11, 2002).  


� Pursuant to Rule 201 of the Federal Rules of Evidence, the Irrigators ask the Court to take judicial notice of the pleadings and papers filed in No. 01-640-RE and cited herein.


�Judge Redden stated that this unorthodox approach to the litigation had been consented to by all the parties.  (5/7/03 Opinion at 10.)


� J. Rojas-Burke, “Dams get one year to adjust for fish”, The Oregonian, May 17, 2003.  


� In the rural Northwest, where citizens know about salmon abundance first hand, the shocking disconnect between Judge Redden’s comments and actual fish numbers is a matter of widespread public concern.  See, e.g., T. Warner, “Pay No Attention To All Those Fish”, Wenatchee World, May 13, 2003 (“Evidence of the perilous decline is not to be found by counting actual fish, but it must be accepted as fact if the latest legal machinations regarding salmon are to be understood.”)


� The Irrigators regard Judge Redden’s repeated efforts to involve Judge Marsh as also signifying a mission-oriented approach to the litigation, insofar as during a prior round of litigation, Judge Marsh had urged a “major overhaul” for salmon. (See 5/17/03 Opinion at 4.) Indeed, Judge Marsh went so far as to send an ex parte postcard to fishery interests stating that “one person’s Endangered Species Act train wreck is another person’s little engine that could”.  (See generally Buchal Aff. ¶ 3 n.1)


� As explained in the Affidavit, none of the several witnesses are willing, voluntarily, to provide testimony concerning what took place at the October 17th Steering Committee meeting.  Thus plaintiffs present hearsay testimony to the Court, but stand ready to issue subpoenas to the witnesses to generate admissible evidence.  Cf. United States v. Microsoft, 253 F.3d 34, 108-09 (C.A.D.C. 2001) (considering hearsay on disqualification motion).


� Unbeknownst to the Irrigators, counsel for the Justice Department had expressly advised the Court and Steering Committee participants that NOAA Fisheries was “not changing the jeopardy standard, but reviewing the analysis that went into it and the conclusions that NMFS relied on with regarding nonprivate, nongovernmental [mitigation] actions that would happen.” (10/17/03 Tr. 59-60.)


� Pursuant to 50 C.F.R. §402.02, “[a]ction area means all areas to be affected directly or indirectly by the Federal action and not merely the immediate area involved in the action”.


� For convenience, a copy of the October 17, 2003 Steering Committee meeting transcript is filed herewith as Exhibit 3 to the Affidavit of James L. Buchal.


� For convenience, a copy of the January 16, 2004 Steering Committee meeting transcript is filed herewith as Exhibit 4 to the Affidavit of James L. Buchal.





� Ironically, Judge Redden, as Attorney General of Oregon, appeared in Vermont Yankee defending the authority of the federal judiciary to impose its own procedures on the agencies.


� Judge Redden has repeatedly stated that he wishes the Federal defendants to “follow the statute”.  (e.g.,10/17/03 Tr. 27.)


� There has been no relevant finding of any unlawful delay or withholding of action.


� No party in the NWF case has made any attempt to advance the factual and legal positions of the Irrigators in the NWF action; the parties supposed to represent Regional economic interests merely filed answers supporting the Federal defendants’ maladministration of the ESA.


� The Judge has also announced an intention to hire his own scientist.  (1/16/04 Tr. 52.)


� On January 23, 2004, the State of Oregon circulated its proposal for the scientific “collaboration”, characterizing the process as “requested by the Court”, and not offering any right of attendance to any non-Alliance interests.  (Buchal Aff. ¶ 18 & Ex. 5.)


� See also 10/17/03 Tr. 87 (Tribal counsel expresses desire to resolve hatchery issues in United States v. Oregon, No. 68-513-MA, rather than NWF case).


� This Court did once set aside a prior biological opinion, but that decision was vacated, IDFG v. NMFS, 850 F. Supp. 886 (D. Or. 1994), vacated as moot, 56 F.3d 1071 (9th Cir. 1995), and it seems odd to the Irrigators that Judge Redden continues to cite the opinion’s findings (5/7/03 Opinion at 4).





� The Preston case notes that disqualification motions must be timely.  Insofar as the defendants have yet even to answer the complaint in this action, the motion is timely.  While the Irrigators were apprised of many of the rulings in the NWF case since July, it was not until their counsel attended and observed the January 16, 2004 Steering Committee in the NWF case, the first such meeting at which the Irrigators were represented, that the Irrigators concluded, based in large part upon the events during that meeting cited herein, that a motion for disqualification was required. 


� The Irrigators do speculate that Judge Redden’s unusual denial of leave even to file a brief amicus curiae in the NWF case may have been the product of a predisposition against their persons or positions.  


� It is true that “some opinions acquired outside the context of judicial proceedings (for example, the judge’s view of the law acquired in scholarly reading) will not suffice” to support a disqualification motion.  Liteky, 510 U.S. at 554.  But Judge Redden has expanded his factual investigation far beyond any source that could be considered scholarly.


� Oregon JR 2-102 provides that:


“(B) A judge shall not communicate or permit or cause another to communicate with a lawyer or party about any matter in an adversary proceeding outside the course of the proceeding, except with the consent of the parties or as expressly authorized by law or permitted by this rule.


“(C) A judge may communicate ex parte when circumstances require for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits, provided that:


“the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication; and


“the judge makes provision by delegation or otherwise promptly to notify all other parties of the substance of the ex parte communication and allows an opportunity to respond.”


The Irrigators regard the Judge’s apparent suggestion to stay the Irrigators’ action as a “substantive matter” insofar as the stay will effectively moot the action and force the Irrigators to file yet another lawsuit.  (See Buchal Aff. ¶ 17.)  Even if the communications were of nature permitted by this Rule, Judge Redden has never made any effort to notify the Irrigators of his ex parte communications.


� While the Florida judge’s communications were reported in the news media, the inference of an extra-judicial source arises from the statements themselves, not where they were printed.
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MEMORANDUM IN support of motion to disqualify judge redden from presiding over this Action

